ENVIRONMENTAL PROT 8
DM-3243%-030

NATURAL RESOURCES AND
ENVIRONMENTAL PROTECTION CABINET PETITIONER

Vs, AGREED ORDER

UNITED STATES DEPARTMENT OF ENERGY RESPONDENT

ER R RN E RN T

1. The Natural Resources and Envitonmental Protection Cabinet (Rerecinafier the

“Cabinet”) is charged with the statutoty duty of enforcing the statutes and administrative regulations

of the Commonwealth of Kenitucky relating to-waste management as provided for under Kentucky

Revised Statutes (KRS) Chapter 224 and the regulations promulgated thereunder.

2. The United States Departiient of Energy (hereinafter “DOE”) owns the Paducah
Gaseous Diffusion Plant (‘PGDP”), a urantum enrichment facility, located near Paducah, Kentucky
n McCracken county. PGDP is a “facility” as that term is defined in 401 KAR 30:010, Section 1,
(73).

3. The United Siates Barichment Corporation (“USEC™), has since July 1, 1993, leased
and operated portions of the PGDP, subject fo the lease provisions between DOE and USEC.

4. DOE is a “person™ as that term is defined by KRS 224.01-010(17) and 401 KAR

30:010, Section 1, (153).
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5. At PGDP, DOE has generated and now operates storage facilities for depleted
uranium hexafluoride (hereinafter “DUF¢”). DOE owns and is currently storing approximately
34,000 cylinders containirig DUFs in storage yards not leased to USEC at the PGDP.

6. Since July 1, 1993, USEC has generated and continues to generate DUFs. Pursnant
to the USEC Privatization Act, DOE obtained responsibility for DUF cylinders generated by USEC
from July 1, 1993 to the date of USEC privatization. Additionally, USEC paid DOE to take
responsibility fr an additionaltwo thousand twety six (2,026) oylinders generated by USEC sfer
privatization, DUFs cylindets for which USEC has responsibility are not within the scope of this
Agreed Order.

7. The Cabinet alleges that the DUF gerierated by DOE and USEC is a “Waste” as
defined by KRS 224.010(31) and is subject to the Waste determination fequirement in KRS 224.46-
510. The Cabiriet also believes that other violations and potential violations of federal hazardous
waste laws and regulations (to the extent enforceable by Kentucky) and Kentucky hazardous waste
laws, regulations, and permits may have occurred with respect to this matter, DOE disagrees, and

* takes the position that DUF; is not a “Waste,” but is source material within the meaning of the

Atomic Energy Act of 1954, as amended, and is, therefore, exefipt from state and federal hazardous

waste laws. DOE reserves these positions, notwithstanding DOE’s entry into this Agreed Order.

8. OnNoveniber 10, 1994, DOE published an announcement at 59 Fed. Reg. 56324 of
its intent to prepare an environmental impact statement concerning DUF¢ includinig an evaluation
of potential use or reuse of DUFs.

9. In1995 the Defenise Nuclear Facilities Safety Board issued Reconr

rienidation 95-1,
“Safety of Cylinders Containing Depleted Uranjurn,” designed to improve the storage and



mainitenance of the DUFs cylinders. DOE impleriented actions in response to the recommendation.
In December of 1999, the Defense Nuclear Facilities Safety Board documented the satisfactory
closure of Recommendation 95-1. |

10.  In July of 1998, Public Law 105-204 was enacted directing DOE to prepare and
subnn’c to Congress a plan to ensure that all funds accrued on the books of USEC for the/disposition

of DUFs were used for that purpose consistent with the National Environmental Policy Act
(heréinatter “NEPA®). "

11.  OnApril 16, 1999, DOE published the Final Programmatic Environmental Impact
Statemment for Aliernative Strategies for the Long-Term Management and Use of Depleted Uranium
Hexafluoride (hereinafter “Final PEIS”).

12.  In July 1999, DOE issued a document entitled “Final Plan for the Conversion of
Depleted Uranium Hexafluoride As Required by Public Law 105-204.” The Conversion Plan
describes the steps that would allow DOE to convert the DUF6 inventory to a more stable chemical

13.  OnAugust2, 1999, DOE issued a Record of Decision (hereinafier “ROD”) based on
the final PEIS. In the ROD, DOE decided to'ptomiptly cottvert the DUF6 inventory to a mote stable
uranium oxide form, DOB also stated that it would use the oxide as much as possible and store fhe
remaining oxide for potential future uses or disposal, as necessary.

14.  Public Law 107-206, passed July 31, 2002, required DOE to, Within thi

ty (30) deys
awatd a contract for DUF6 activities, including the constriction and operation of DUF6 conversion

facilities at the PGDP and at DOE’s Portsmouth, Ohio site, and the storage of DUF6 pending



conversion. In response to Public Law 107-206, on August 29, 2002, Uranium Disposition Servi

(UDS) was awarded the contract.
NOW THEREFORE, in the interest of settling all civil claims and controversies with respect

to the above referenced violations and potential violations, the parties hereby consent to the entty

COMPLIANCE REQUIREMENTS
15.  Within thirty (30) days of the entry of this Agreed Order by the Sectetary, Responderi

shall submit an electronic file containing an inventory of all DUF; cylinders at PGDP to which the

finder Management Plan applies. The inventory shall contain information on where each cylinder

is stored, the date each cylinder was last inspected, and a maintenance history for the last five years

 attaclied as Atfachment 1, and any future amendments thereto.
17.  The Cylinder Managenient Plan miay be amended by the mutual agreemeit of the
mouth/Paducah

Director of the Division of Waste Management aid DOE’s Mariagér of the Portst
Project Office. If these officials disagree on & proposed amendment, either party may invoke the
consultation process set forth in paragfaphs 18-26 of the Agfeed Order.
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18.  Except as otherwise specifically provided for in this Agreed Order, DOE may

utilize the procedures outlined below for any dispute which arises concerning this Agreed Order,

19.  DOE and the Cabinet shall first atterfipt to resolve expeditiously and inforally all

.

disputés at the project managet level. This informal corisultation shall be limitex

1to a period of ten
(10) days fron the occurrénce of the évént giving fise to the dispute.

20.  Inthe event that any dispute is not resolved through informal means, within thirty

(30) days after the end of the informal consultation period, DOE shall give written notice to the

Cabinet of its intent to invoke the formal consultation process.

21. DOE’s writteh niotice of its intent to invoke the formal consultation process shall

inctude 4 written statefnient of the isstie in dispute, the relévaint facts upon which the dispute is based,
the factual data, analysis or opinion supporting its position, and supporting documentation on which
DOE relies along with an explanation of what work is or will be affected by the dispute, including

any impacts on compliance dates. The DOE ;:m}mtmmgershaildeveia?%ﬁsmﬁm notice

shall include with DOE’s written notice any written positions and supporting documentation

shall submit a written response to DOE within fifteen (15) days of receipt of DOE's notification.
Within ffteen (15) days of DOE’s receipt of the Cabinet's responise to DOE, DOE’s Marager of the

Sortsmouth/Paducah Project Office and the Cabinet’s Directc

r of the Division of Waste Management

(Director) shall engage in meetings or conference calls.
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22. T, within tén (10) days of the meetings/conferenice calls referenced in paragrapt 21,

the Director of the Division of Waste Management and DOE’s Manager of the Portsmouth/Paduca
Project Office have not mutually agreed to-a resolution of the dispute, the disputed matter shall be
elevated to the Commissioner, then a meeting/conference call shall take place within fifteen (15)

days between the Commissiotier and the DOE’s Maniiger of the Portsmonuth/Paducah Project Office.
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Within ten (10) days of the mesting/conference call, if the parties have not mutually agreed to a

ing of the Cabinet’s final

resolution of the dispute. The Cabinet’s final resolution shall be subject to () the provisions of

patagraph 23, as applicable, and/or (b) judicial or administrative review in sccotdance with

'DOE rivuist exhatst its administrative reftiedies before

applicable Taw. 1t is the Cabinet's position that

the Cabinet prior to secking judicial review of any final determinations by the Cabinet.

23, Within hitty (30) days of receiving a notice of a resolution of dispiite from the

Commissioner regarding a proposed modification to the Cylinder Management Plan, DOE shall

nofify the Commissioner, in writing, of DOE’s aceeptaics or rion-acceptance o

¢ Copimissioner’s

decision. T DOE aceepts the Confimissioner’s decision, such decision shall be binding on DOE and

the Cabinet. If DOE notifies the Commissioner of its non-acceptance of the Commissioner's

decision, DOE’s position in the dispute shall be binding, and DOE shall

Management Plan accordingly. In such case, however, the Cabinet teserves its rightsto bring an
action ‘against DOE, its contractors or stbcontraciors, relating to the violations and: potential

‘'violatiofis addressed in this Agreed Order




24, ‘The pendency of any dispite under these procedures shall not affect DOE’s
responsibility for fimely performatice of the work required by this Agreed Oriler, except that the fiie

period for completion of work affected by such dispute shall be extendec

equaling, the actual time taken to resolve any dispute in accordance with the procedures specified
herein. All eleriénts of the work réquired by this Agréed Order tha ate niot affected by the dispiite

shall continué and be completed in sccordance with the applicable schedule.

25.  Inany proceeditig under this Section, the parties inay by written agreemerit modify

the procedures of paragraphs18-24 bove, including but niot limited to an extension or shortening
of the times therein or the waiver of any provision set forth in such paragraphs.

26.

Order.

27, Itisthe Cabinet's position that it is DOE's obligation o obfain the funding necessary

to comply with all the requirements in this Agreed Order.

28.  Itig DOE’sposition that any requirenient

DOE established by the fefrnis of the Agreed

violation of the Anti-Deficiency Act, 31 US.C. Section 1341.
29,  If appropriated funds afe not available to fulfill DOE’s obligations under the

Agreed Order, DOE shall nevertheless make a good faith effort to comply with the requirements
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of this Agreed Order. TFDOE’s good faith efforts fail, DOE shall meet promptly with the
Cabinet to discuss whether the parties can reach an accommodation on adjustments to deadlines
that require the payment or obligation of such funds. Tno agreement can be reached, then the
Cabinet and DOE agree that the Cabinet may initiate an action to enforce any provision of the

Agreed Ordet, and DOE may raise as a defense that its delay was caused by the unavailability of

and DOE agree and stipulate that it is prematur

of sich a defense.

30. A force majeure event is defined as an event arising from causes not reasonably

foreseeable and beyond the control of DOE or their consultants or engineers or contractors, which

could not be overcome by DOB’s due diligence and which delays or prevents performance as

ired by this Agteed Order, or as any event which the paities niutually agree to be a force majeure

31, Force majeure events do not include unanticipated or increased costs of performance,

changed economic or financial circutristanices, normal precipitation events, o failure of a contracto

xch failure is, itself, the result of force majeure.

ch, Division of Waste




(10) days business days after it becomes aware of events which it knows may constitute a force
majeure. DOE’s Wwritteni notice shall provide an estimate of the anticipated length of delay, including

any fiecessaty period of time for demobilization and remobilization of confractors or equipment;

description of the cause of delay; a description of measures fakeni or to be taken by DOE to ininimize
delay, including a timetable for implementing these iigastres. Failure to comply with the notice
provisions shall be grotinds for the Cabinét to dedy gtanting ah extefision of time to DOE.

However, the Cabinet may in its sole discretion grant a requiest for extensiori for force miajeure where

DOE has failed to comply with thie notice provisiors.

33.  IDOE successfully demonstrates to the Cabinet that the delay has been or will be

cansed by a force tajeure eveiit, the Cabinet will grént an extension of the time. In such cases

will be granted a period of time at least equal to the Tength of delay.

34.  All force majeure extensions shall

this Agreed Order, unless the parties agree otherwise.

35.  Anydispute arising 6ver the application of the force fisjeure provisions of Paragraph
XXX or the oceurrence or impact of a force majenre event shall be subject to the consultation

process deserbed i paragraphs 034,

36.  All submiittals required of I
Enforcement Branch, Division of Wasts Managesiesit, Departifient of Envia
Reilly Road, Frankfort, Kenticky 40601, T Cabiriet shall submit comments

éd Order to the DOE Paducah Site Manager, P.O. Box 1410, Paducah, Kentu
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specified or requested, all routine cotrespc

ag described above, or may be sent via regular mail or ele

onically transmitted to the above

persons. Any party may change the individual designated fo receive wﬁmﬁa}smﬁmﬁﬁm@ﬁ

upon iformation supplied by DOE,

dbove, The Cabinet enters into this Agreed Order, in pit based upon

, Except as provided in this Agreed Order, nothing contained hereir shall be consiruied to waive or

limit any temiedy of cause of action by the Cabinet based on statutes or regulations under its

jurisdiction and DOE teserves its rights and defenses thereto. For matters ot addressed it this

Agreed Order, the Cabirtet reserves its right at any fime 10 issue ad

other action it deems tiscessary, including the right to order all niecessary remedial meastre

penalties for violations or recover any response costs that may be incurred,

rights and defenses thereto.

38.  Except as provided herein, this Agreed
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actions that the Cabinet mily bring against DOE, its officers, directors, officials, or employees,

agerits, contractors, or subcontractors, based on the allegation (in whole or in part) that the past,

‘present, or futute inventory of DUF6 at the PGDP is a solid or hazardous waste. Nothing contained

in this Agreed Order; shall be constriied to prevent the Cabinet from seekin adminis

or equitable relief to enforce the terinis of this Agreed

‘or equitable action including seeking penalties against DOE, for noncompliance with this Agreed
Order; provided, however, that the Cabinet shall exhatst the corisultation process of this Agreed

Order in paragraphs 18-26 prior to taking enforcement action for non-compliance with this Agreec

Order. With respect to matters not

othier applicable law in the future and DOE reserves its defenses to’

40.  In the event of DOE's nonacceptarice of the Commiissioner'’s decision rendered

through the Consultation Process in paragraphs 18-26 of this Agreed

, the Cabinet specifically

‘reserves its rights to'putsue administrative and/or judicial enforcement actions, includinig the right

to order all necessary remedial fiieasiires, assess civil penalties for violations pursuant to KRS

224.99-010 and recover all incurred response costs against DOE, its officers, directors, officials,

einployees, agents, contractors and subcontractors for any violations relatin

Cabinet specifically reserves its rights to pursue administrative an

including the right to order all necessary rémiedial measures, assess civil penalties for Viclations

putsiiant to KRS 224.99-010 and recover all incurred response costs ds defined pursuant to KRS

224.01-400 against USEC, Inc. and its contractors Martin Marietta Utility Sérvices and Lockheed

i



cylinders, including the alleged violations outlined in this Agreed Order. *

Phis Agreed Order is ot

intended, and nothing in this Agr

e Order shallbe construed, o telease o imi e labilty ofany
other person other than DOE, its offioers, direotors, officials, or employees, agents, contractors, aid

subcontractors for any violations of state or federal law, including the violatioris outlined in this

judicial review of final determinations of the Cabinet relating

designee. Any such amendment, modification, deletion, or extension shall nof affect any other

12
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ssly so provided

provision, condition or date within fhe Agreed Order unless speeific:
‘by the written Order,
44, Upon receipt of a written request, the Cabinet will grant DOE an extension of time

serformance under the terris of this Agréec

(a) in the event of force majeure; (5) if'a delay is caused by the Cabitie’s failiré to mee a
requitement of this Agreed Order; (c)if a delay s cansed by a good faith use of the Consuliation
Process of paragraphs 18-26; (d) a delay caused by the good faith initiatio

made orally, followed within ten (10) days by a written request) and intist be tendered prior to ih

time performance is due and include the length of &

affected if the extension was granted.

ocedures shall apply: (a) Witkin tweity-orie




Cabitiet coricurs in the éferision requiest, then the Cabinet shall e

Tfthe Cabinet does not cancur in the extension feqiest, the schedule shall

as otherwise provided in the corisultation process set forth in Section Il f this Agreed Ordr. (d)

schedufe as most recently extended.

thereto,

47. The provisions of this Agreed Order shall apply to afid be bindin

acts oromissions of its agents and employees shall not excuse DOE’s performance o
of this Agreed Order. DOE shall give niotice of this Agreed Order

the Cabinet that the required notice was given to ariy su
ownership and/or operation. Regardless of whet

remain fully responsible for the performance of the Cylinder 1

48.  The Cabinet and the DOE acknowledge and agres that the ferrs and cond

this Agreed Order are facility-specific and are designed specifically for thie tnique characferistics of

14




49, DOE enters into this Agreed Order, withoiit admission of any alleged violation or

associated with litigation. DOE reserves all rights and defénses to administrative-atid judicial réview

of actions of the Cabinet taken pursuant to this Agreed Order;

protection to the satisfaction of the C:

33003)-

52. In the event the Commonwealth brings afiy actiori against DOE, its officets,

written notice to the Cabinet from DOE, and, in such case, DOE | its

d Order with respect to the DUF6 cylinders,

15




2201, et s6q. Nothing in the preceding sentenice alters Respor
Order.

54 Any submittal or Wilten statement of dispute that, Uinder the terms of this Agreed

Order, would be due on'a Saturday, Sunday, or holiday shall be due on the following business day.

55. DOE and the Cabinet shall each designate & project manager to coordinate

implementation of this Agreed Ords

16




AGREED ORDER is hereby exesiited 4 4 final Ot

Protection Cabinet this the 24;&;& dayof __ Seprt
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